The State of Utah v. Matthew W. Miller : Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1992
The State of Utah v. Matthew W. Miller : Brief of
Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
David L. Wilkinson; Attorney General of Utah; Attorney for Respondent.
George M. Harmond, Jr.; Attorney for Appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Utah v. Miller, No. 920229.00 (Utah Supreme Court, 1992).
https://digitalcommons.law.byu.edu/byu_sc1/4195
IN THE SUPREME COURT OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
MATTHEW W. MILLER, ) Case No. 20,229 
Defendant-Appellant. 
BRIEF OF APPELLANT 
MATTHEW W. MILLER 
Appeal from Judgment, July 31, 1984 
Seventh Judicial District Court, Carbon County 
Honorable Boyd Bunnell, District Judge 
GEORGE M. HARMOND, JR. 
190 North Carbon Avenue 
Price, Utah 84501 
(801) 637-1542 
Attorney for Appellant, 
Matthew W. Miller 
DAVID L. WILKINSON 
ATTORNEY GENERAL OF UTAH 
236 State Capitol Building 
Salt Lake City, Utah 84114 
(801) 533-5261 
Attorney for Respondent 
The State of Utah 
F!LED 
FEB 141986 
Clerk fii«M«n*^"»» »I»-I» 
IN THE SUPREME COURT Of THE STATE OF UTAH 
THE STATE OF UTAH, ] 
P1 a i nf i ff- Respondent
 # ] 
vs. ] 
MATTHEW W. MILLER, 
Defendant-Appellant. ; 
) Case No. 20,229 
BRIEF OF APPELLANT 
MATTHEW W. MILLER 
Appeal from Judgment, July 31, 1984 
Seventh Judicial District Court, Carbon County 
Honorable Boyd Bunnell, District Judge 
GEORGE M. HARMOND, JR. 
190 North Carbon Avenue 
Price, Utah 84501 
(801) 637-1542 
Attorney for Appellant, 
Matthew W. Miller 
DAVID L. WILKINSON 
ATTORNEY GENERAL OF UTAH 
236 State Capitol Building 
Salt Lake City, Utah 84114 
(801) 533-5261 
Attorney for Respondent 
The State of Utah 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES 
STATEMENT OF ISSUE PRESENTED ON APPEAL 
STATEMENT OF THE CASE AND FACTS 
SUMMARY OF THE ARGUMENT 
ARGUMENT 
POINT I 
THE TRIAL COURT'S REFUSAL TO ALLOW DEFENDANT 
TO WITHDRAW HIS GUILTY PLEA CONSTITUTED 
REVERSIBLE ERROR, AS DEFENDANT DID NOT 
UNDERSTAND THE NATURE OF THE CHARGES AGAINST 
HIM OR THE CONSEQUENCES OF HIS PLEA 
POINT II 
THERE WERE NOT SUFFICIENT FACTS SHOWN THAT 




TABLE OF AUTHORITIES 
CASE AUTHORITY 
State v. Breckenridge, 688 P2d 440 (Utah 1983) . . . . . . 6 
State v. Hill, 621 P.2d 705 (Utah 1980) 4 
State v. Harris, 585 P.2d 450 (Utah 1978) 4, 5 
State v. Krois# 445 P.2d 24 (Washington 1968) 5 
STATUTORY AUTHORITY 
Utah Code Annotated, Section 75-5-103, et. seq 7 
Utah Rules of Evidence, Rule 11(e) (4) 4 
ii 
STATEMENT OF ISSUE PRESENTED UPON APPEAL 
Did the trial courtfs refusal to allow the 
defendant to withdraw his plea of guilty to 
aggravated assault constitute reversible error? 
iii 
IN THE SUPREME COURT OF THE STATE OF UTAH 
THE STATE OF UTAH, ) 
Plaintiff-Respondent, 
vs. 
MATTHEW W. MILLER, ] 
Defendant-Appellant• ] 
i Case No. 20,229 
BRIEF OF APPELLANT 
MATTHEW W. MILLER 
STATEMENT OF THE FACTS 
On December 26, 1983, defendant Miller and two 
friends, Karen Workman and William Folkerts, entered the 
Pizza Hut restaurant in Price, Utah. During the course of 
the evening, the defendant was involved in an altercation 
with two employees of the Pizza Hut. He was arrested for 
aggravated assault. On December 27, 1983, defendant was 
charged by an information filed with the Eleventh Circuit 
Court in Price, Utah, with two counts of aggravated assault. 
Count I alleged that the defendant Miller assaulted Glenn 
Alan Hampton with a knife, a deadly weapon. Count II 
alleged that defendant Miller assaulted Joseph Earl Lund 
with a knife, a deadly weapon. Defendant Miller was ar-
raigned in the Circuit Court on January 4, 1984. At that 
time the formal reading of the information was waived. A 
preliminary hearing was held on May 16, 1984. During the 
time between the arraignment and the preliminary hearing, 
defendant Millerfs original attorney withdrew, and as Miller 
was found to be indigent, the Court appointed Bryce Bryner, 
public defendant, to represent Miller. 
At the preliminary hearing, only the State pre-
sented evidence. Defendant Miller did not testify, nor did 
he present evidence on his behalf. (T.3). Defendant Miller 
was bound over to the Seventh Judicial District Court for 
Carbon County, and arraigned there on June 11, 1984. (T.3). 
At the arraignment, the State moved to dismiss 
Count I of the information and defendant Miller entered a 
plea of guilty to Count II. (T.7). A pre-sentence inves-
tigation was ordered from the Department of Adult Probation 
and Parole. On July 31, 1984, the Court sentenced defendant 
Miller to a term of five (5) years in the Utah State Prison, 
and ordered him to repay medical expenses of Joseph Lund, 
the amount to be determined by the Department of 
Corrections. (T.9). On August 9, 1984, new counsel 
appeared on behalf of defendant, and moved the District 
Court for an order staying the defendant's commitment. The 
motion was accompanied by defendant's affidavit, alleging 
that a witness had been located who had been unavailable 
before, and that defendant had not understood that he was 
pleading guilty to a crime which carried as a sentence a 
term in the Utah State Prison. (T. 13-15). On August 10, 
1984, defendant filed a motion for an order allowing him to 
withdraw his plea of guilty. (T.17). 
The motion for stay of commitment was heard, and 
denied, on August 13, 1984. Defendant was committed to the 
Utah State Prison on the same day. (T.20). The motion to 
allow the withdrawal of defendant's plea was heard on Sep-
tember 17, 1984. Defendant attempted to introduce the 
testimony of William Folkerts, a witness who had been un-
available at the preliminary hearing, but the testimony was 
not allowed by the Court. The Court heard the testimony of 
defendant Miller, and took the matter under advisement. (T. 
32). By memorandum decision dated September 19, 1984, the 
Court denied the motion for withdrawal of plea, even though 
the Court admitted that the Court did not make a specific 
finding that the defendant understood the nature and ele-
ments of the offense to which he was entering his plea. (T. 
35, 36). Notice of appeal was filed on October 1, 1984. 
Defendant's counsel also withdrew on October 1, 1984. 
SUMMARY OF THE ARGUMENT 
The trial court abused its discretion in refusing 
to allow the defendant to withdraw his plea of guilty. The 
defendant did not understand the nature of the charges 
against him, nor the consequences of his plea. The facts 
relied on by the trial court did not show that the defendant 
was guilty of the crime for which he was charged. The trial 
3 
court wrongfully refused to allow the defendants witness to 
testify on his behalf. 
ARGUMENT 
POINT I 
THE TRIAL COURT'S REFUSAL TO ALLOW 
DEFENDANT TO WITHDRAW HIS GUILTY 
PLEA CONSTITUTED REVERSIBLE ERROR, 
AS DEFENDANT DID NOT UNDERSTAND THE 
NATURE OF THE CHARGES AGAINST HIM OR 
THE CONSEQUENCES OF HIS PLEA. 
In Utah, a defendant is not entitled as a matter of 
right to withdraw a plea of guilty, but it is within the 
discretion of the trial court to allow the withdrawal. 
State of Utah v. Hillf 621 P.2d 705 (Utah 1980). The trial 
court has a duty to guard against the possibility that an 
accused who is innocent of the crime charged may be induced 
to plead guilty without sufficient understanding of the 
nature of the charge or the consequence of his plea. 
State v. Harris, 585 P.2d 450 (Utah 1978). Under Rule 11(e) 
(4) of the Utah Rules of Criminal Procedure, the Court may 
not accept the plea of the defendant until the Court has made 
the findings 
That the defendant understands the 
nature and elements of the offense 
to which he is entering the plea; 
that upon trial the prosecution 
would have the burden of proving 
each of those elements beyond a 
reasonable doubt; and that the plea 
is an admission of all those ele-
ments • 
In this matter, the record is clear that the 
defendant was never informed of the nature and elements of 
the crimes for which he was charged. At the Circuit Court 
level, the original information was not read to defendant. 
After the initial arraignment at Circuit Court, the public 
defender was appointed to represent him at the preliminary 
hearing, and in subsequent proceedings. At the arraignment 
in District Court, the trial court did not make the finding 
that the defendant understood the nature and elements of the 
crime for which he was charged. Further, from the 
defendant's affidavit it is clear that the defendant did not 
understand that he could be sentenced to prison if he entered 
a guilty plea. Such a fundamental misunderstanding is just 
what Rule 11(e) seeks to avoid in the criminal process. 
This case can be distinguished from Harris, which 
this Court affirmed, in that the defendant in Harris plead to 
a misdemeanor charge knowingly, but was disappointed in not 
being placed on probation. In the instant case, the defen-
dant Miller thought he was pleading guilty to a misdemeanor, 
when in fact it was felony charge for which he was committed 
to prison. "The discretion of the trial court to permit 
withdrawal of the plea of guilty and entry of a plea of not 
guilty is to be exercised liberally in favor of life and 
liberty." State v. Krois, 445 P.2d 24 (Washington, 1968). 
5 
POINT II 
THERE WERE NOT SUFFICIENT FACTS 
SHOWN THAT THE CHARGED CRIME WAS 
ACTUALLY COMMITTED BY DEFENDANT. 
This Court held in State v. Breckenridge# 688 P.2d 
440 (Utah 1983) that in the absence of facts showing that a 
defendant committed the crime for which he was charged, the 
defendant should be allowed to withdraw a plea of guilty to 
that charge. In that case, the defendant was charged with 
aggravated arson. He entered a plea of guilty to that 
charge. Subsequently, at sentencing, he moved to withdraw 
that plea. The trial court denied the motion. This Court 
reversed, because the facts of that case did not support the 
element of "intent" contained in the statute defining arson. 
Similarly, in this case, the trial court relied on 
the official verson of the incident at the Pizza Hut, where 
the defendant was involved in an altercation, to deny the 
motion for withdrawal. The official version was prepared by 
the department of corrections. In that version, the 
defendant was brandishing a knife, but was struck by the 
victim, who had a rolling pin. It is unclear how the 
altercation started, or whether the defendant drew a knife as 
a result of the victim brandishing a rolling pin. There is 
no evidence of intent on the defendants part to cause bodily 
harm to the victim. Such intent may be element of aggravated 
assault. Utah Code Annotated, Section 75-3-103. 
At the hearing on the motion to withdraw his plea 
of guilty, the defendant attempted to call a witness who was 
present at the Pizza Hut on the night defendant was arrested, 
but the trial court would not allow the witness to testify. 
The witness had been unavailable for the preliminary hearing, 
or indeed until after the sentencing had taken place. The 
witness may well have offered a version of the incident which 
was different from that presented by corrections officials. 
The witness may have been able to show that defendant 
brandished the knife, not with the intent to do bodily harm 
to the victim, but to deter the rolling pin. Such a refusal 
to allow the witness to testify was an abuse of discretion by 
the trial court. 
CONCLUSION 
The trial court abused its discretion in not 
allowing the defendant to withdraw his plea of gulity, 
because the defendant did not understand the nature of the 
charges against him nor the consequences of his plea. 
Further, the facts alleged did not show that the defendant 
was guilty of the crime for which he was charged. Finally, 
the trial court should have allowed the defendant's 
previously unavailable witness to testify as to the events 
leading up to defendant's arrest. The case should be 
reversed and the matter remanded for trial in the District 
Court. 
Respectfully submitted this n& day of February, 
1986. 
j^ojrge^l. Harmond, Jr. 
Jensen Law Offices 
Attorney for Appellant 
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MATHEW W. MILLER, ) 
) 
Defendant. ) Criminal No. 2258 
In this case, the defendant has filed a Motion to 
set aside his plea of guilty to a charge of Aggravated 
Assault, and the Court heard arguments and received testimony 
relative to the Motion on the 17th day of September, 1984, 
and took the matter under advisement and rules on the Motion 
as hereinafter stated: 
The defendant was originally charged with two 
counts of Aggravated Assault, and a preliminary hearing 
was held on those two counts where the witnesses who were 
the victims of the alleged assaults appeared and testified 
and probable cause was found and the defendant was bound 
over on both counts. Pursuant to a plea bargain, one of 
the counts was dismissed and the defendant entered a plea 
of guilty to the other charge. At that time, the defendant 
was represented by Attorney Bryce Bryner. 
At the time of the entry of the plea to one of the 
counts of Aggravated Assault, the Court made inquiry of the 
defendant to make sure he was aware of what his legal and 
constitutional rights were and to make sure that his plea 
was voluntarily entered and made and such a finding was 
made by the Court and the plea of guilty accepted. 
A pre-sentence investigation report was ordered 
from the Department of Adult Probation and Parole and 
sentencing was delayed for approximately thirty (30) days 
for the preparation and receipt of that report. After 
considering the report, a copy of which was furnished to 
the defendant and his counsel, the defendant was committed 
to the Utah State Prison. 
The Motion to Set Aside the Plea of Guilty was then 
submitted by new counsel. 
The defendant relies upon the recent case of State 
v. Breckenridge, No. 18805, handed down by the Utah Supreme 
Court on August 24, 1984, wherein the Court reversed a 
District Court ruling that failed to set aside a plea of 
guilty, and the Court did so on the finding that Breckenridge 
did not understand the nature and elements of the crime to 
which he entered his plea of guilty and stated that, "The 
record recites no factual basis from which we might conclude 
that an arson ever occurred". 
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It is true that this Court did not, at the time 
of accepting the plea from this defendant, make a specific 
finding that the defendant understood the nature and elements 
of the offense to which he was entering his plea (Utah Rules 
of Criminal Procedure ll(e)4). However, the defendant and 
his counsel went through a full preliminary hearing at which 
the two victims of the assaultstestified and where the knife 
used by the defendant was introduced as an Exhibit. 
The official record of the incident was contained 
in the pre-sentence report which states that the defendant 
"then drew a knife and stepped toward the manager stating, 
'I am going to kill you fucker1. At this juncture, Mr. Lund 
knocked the knife out of the defendant's hand with a rolling 
pin and wrestled him to the floor. As a consequence of his 
actions, Mr. Lund suffered a broken right hand and bites on 
his neck and lower jaw." 
Prior to sentencing, and after the defendant and his 
attorney had an opportunity to review the report, the Court 
asked the defendant's attorney if he had any legal reason 
to state why the sentence should not be pronounced. The 
attorney for the defendant stated that he had no legal reasons 
The Court then entered its sentence committing the 
defendant to the Utah State Prison. 
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The Court feels that the real reason the defendant 
now wants to set aside his plea is not because he did not 
understand the nature and elements of the offense, but 
because, as he's testified at the hearing, he thought he 
would get maybe thirty days in the County Jail if he entered 
a guilty plea. 
As the Utah Supreme Court stated in State v. Harris, 
585 P2d 450, "It should be so plain as to hardly require 
expression that where a defendant has knowingly and voluntar-
ily entered a plea of guilty, the mere fact that he may have 
expected a lessor sentence than that imposed is not a grmmH 
for permitting him to withdraw the plea". 
For these reasons, the Court denies the defendant's 
application to change his plea. 
DATED this / z ^ d a y of September, 1984. 
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